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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al, ) i
Plaintiffs g i
v. ; Case No. 4:05-cv-00329-GKF-SAJ |
TYSON FOODS, INC,, et al ;
Defendants ;

A AVIT OF GARY HY
I. My name is Gary Murphy. I am President of Poultry Operations for Simmons

Foods, Inc. i

2. I have spent all of my adult life working in the poultry industry and am |
thoroughly familiar with grow out operation, Simmons® contracts with its independent growers
and the nature of the relationship between the company and its contract growers.

3. Simmons owns no poultry grow out operations in the IRW nor does it own any
chicken litter. Likewise Simmons land applies no litter.

4, Attached is a copy of our current broiler contract.

5. The relationship between Simmons and all of its growers is one of independent

contract. It is so defined by agreement, by history and by fact.

6. Typically Simmons’ only “contact” with a grower occurs approximately once a
week for about an hour when a field service tech employed by the company physically visits the
farm. The other 167 hours of the typical week the grower is alone with the birds and fully in

charge of their grow out without advice from Simmons.
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7. Simmons exercises no control over the disposition of litter which is owned by the
grower and located in chicken houses owned by the grower before cleanout. Simmons does
require its growers to comply with all applicable laws including the litier disposition laws of
Oklahoma and Arkansas.

8. There is movement of growers between companies. For instance, approximately
160 chicken houses owned by growers who previously contracted with Simmons transterred to
one of our competitors within the past year. That was a unilateral decision by those growers and

Simmons had no legal right to prohibit the transfers.

.

= 7
GARY MURPHY ~ 7

J
My Commission Expires: Q.__._,f//_/ ,/é { M/ - /

F- 0 -0, 5 ROTARY PUBLIC

TOTAL P.B3
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SURJECT TO '
:CTIVE ORDER CONFIDENTIAL .

CPROTREOTIV

SIMMONS FOODS, INC.
BROILER AGREEMENT

Federal ID Grower I

This Agreement is entered into between NN

(hereinafter called Grower), and Simmons Foods, Inc., Siloam Springs, Arkansas, 72761, (hereinafter called Simmons) for the purpose of growing broilers for
marketable meat. Grower and Simmons agree to the following terms.

1. SIMMONS'S OBLIGATIONS - Simmons agrees:

a to provide Grower with chicks at no costto Grower. Grower understands that the number of chicks provided to Grower may vary and that
Simmons will retain title to them.

b. to provide and deliver to the Grower all feed needed to grow birds to marketable age and weight. If the Grower chooses, Grower may
observe the weighing of the feed. Simmons will retain titie to all feed not consumed by the flock.

c. to provide all veterinary and technical services and medication as needed for the care and treatment of the flock.

d. to install, maintain and operate scales used in weighing poultry and feed to insure accurate weights. Simmons will employ qualified
persons to operate all scales in accordance with applicable regulations.

e to provide Grower with true and accurate copies of chick delivery tickets, feed delivery tickets, scale tickets, condemnation report or
grading certificates, and settiement sheets.

2. GROWER'S OBLIGATIONS - Grower agrees:

a to have the house(s) prepared as prescribed by Simmons before the chicks are delivered and to care for the flock until Simmons
determines that the birds are to be moved. If all the birds cannot be moved atthe same time, Grower will care for the flock until the
remaining birds can be moved;

b. to furnish all labor, housing, water, litter, fuel, spraying, utilities, and equipment as specified by Simmons for the proper care of the birds;

c. to comply with the management instructions given by Simmons in service reports, memoranda, management tips and other

communications, as may be supplied from time to time;

d to maintain such records as Simmons may require; such as litter disposal records, mortality charts, etc.

e. to report promptly to Simmons any and all diseases, sicknesses, and unusual conditions that may be encountered;

f to provide properly maintained and adequate all-weather roads to Grower's property and around the chicken houses;

g tofoliow the Federal Insecticide, Fungicide and Redenticide Actof 1947, as well as appropriate FDA, USDA, State, and EPA Regulations;
h. to assist in the unloading of baby chicks. There should be enough assistance to assure each house is unioaded in approximately 20

minutes, not o exceed 30 minutes;
i. that no other pouliry, game birds, or fow! of any kind will be kept on the premises;
jr to dispose of dead birds by sanitary and legal means;
k. to administer no feed, vaccine or medication to the birds and use no insecticide, disinfectant, pesticide, rodenticide or chemical drug

unless they are delivered or approved by Simmons
L to permit only those persons authorized by Simmons to enter poultry houses;

m. that Simmons will have the right atany reasonable time to enter upon the Grower's premises to inspect the birds, premises, and records;
n. to vaccinate the birds according to Simmons' instructions;
o. to dispose of litter in accordance with Best Management Practices as detailed by the nutrient management plan for Grower's farm

developed with appropriate governmental agencies; and to follow all applicable regulations pertaining to litter disposal; and

p. to provide fo Simmons accurate information concerning the status of the Grower's Nutrient Management Plan, the date of the latest soil

REDACTED SIMAG 29277
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developed with appropriate governmental agencies, and to follow all applicable regulations pertaining to litter disposal; and

p. to provide to Simmons accurate information concerning the status of the Grower's Nutrient Management Plan, the date of the latest sqil
sample, the total number of birds raised annually, and the amount of litter generated annually along with the method of disposal, as more
specifically set forth in Simmons’ Nutrient Management Grower Checklist as provided.

3. CATCHING ANDLOADING: Simmons requests that Grower be present for catching and loading and agrees to notify Grower in advance ofloading
date and approximate time. However, if Grower chooses not to be present, Grower agrees to accept the number smothered without contest.

4, SIMMONS' OBLIGATIONS IN COMPUTING PAYMENTS - Simmons agrees to compute grower payments in the following manner;
a Allflocks with an average live weight below 5.00 pounds that have completed movement within a single calendar week will be settled

together. These flocks will be ranked in the small bird Prime Cost Comparison. All flocks with an average live weight of 5.00 or above
wiil be setfled in the large bird Prime Cost Comparison. The large birds will be settied every twoweeks. All flocks will have & prime cost
per good pound determined according to Sections d and e below. All flocks will be grouped according to the applicable size categoryfor
their particular settlement time period and listed in order from the grower with the lowest prime cost fo the grower with the highest prime
cost. From these lists a middle grower for each group will be determined, Company operated farms, growers who are members ofthe
board of directors, an administrative or management employee in Simmons organizational structure, or a field service representativewll
be setfied with all growers for the purposes of determining those growers pay, then removed and & new ranking is established to
determine the pay of all other growers. If Simmons becomes aware that a grower is the spouse, parent, child, or sibling of a personin
one of those positions, the related grower will also be removed for settiement of the other growers. In effect, rankings for grower pay are
calculated twice. The first ranking with all growers, which includes persons affiiliated with Simmons then these sffiljated growers are
removed from the ranking and a new ranking is established to determine the pay of the rest of the growers for the settiement week.

b. Average live weight will be determined by dividing gross live weight by head count from grower mortality sheets.

c. The middle grower will be that flock or halfway paint between two flocks at which there are an equal number of growers above and below,
" according to Prime Cost for each applicable weight range.

d. Good pounds will be calculated by obtaining total live weight on Simmons' scale minus the paunds condemned due to field causes as
determined from the inspection report. Condemned categories charged to field causes include tuberculosis, leukosis, septicaemia and
toxemia, synovitis, fumors, airsacculitis, inflammatory process, and bruises. The pounds of field caused condemnationwillbe the number
of whole carcass condemnations times the average live weight of the flock plus one-half (%) of the pounds of parts condemned muttiplied
by 1.43. Payment will be made on Good Pounds produced, multiplied by the rate per pound. Simmons shall be responsible for
condemnations due to plant errors.

e Pounds will be added to Simmons’ scale weights based on fuel used on the trip to the grower farm. The paunds used will be two (2)
pounds per mile per each load.

f Settlements will be made before the close of the fifteenth day following the week in which the poultry is slaughtered,

g. The Grower agrees to accept as compensation for this Agreement and the Company agrees to pay as compensation to the Grower an
amount determined by the following provisions:
1. The middle grower will be pai- per Good Pound.
2. Growers with Prime Costs more than the middle grower will be pai .~ Good Pound less the difference between the

Prime Cost per Good Pound of their flock and the Prime Cost per Good Pound of the middle grower. Minimum payment is
addressed in attached Addendum A.

3. Growers with Prime Costs less than the middie grower will be paic . ¥ Good Pound plus the difference between the Prime
Cost per Good Pound of their flock and the Prime Cost per Good pound of the middle grower.

4. Prime Cost per pound is determined by including total feed consumed : . 3 pound, total chicks placed per chick,
and standard cost of medication and vaccine (unless specified by Simmons to be used in “programmed” medication), divided by
good Pounds produced.
5. As addressed before, Middle pay for all Growers will br Good Pound. Other pay wilf vary depending on the housing
lequipment specifications that the farm has met. The proper Addendum is attached to this Agreement.
Adpment sp prep g REDACTED
5. REMOVAL OF BIRDS AND OTHER PRODUCTS: Right of removal of all birds, feed, medications and supplies furnished Grower by Simmons
remains with Simmans. Grower agrees that no birds, feed, medication, or supplies will be removed from the premises or otherwise disnosed nf
except as provided in this Agreement. SIM AG 29278

6. REPOSSESSION BY SIMMONS: Simmons will be entitled to take immediate possession of the birds if at any time during wie wrm ormis Agreement
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EXCUSE FROM PERFORMANCE: Failure of Simmons to furnish the chicks, materials, or products which Simmons is obligated to supply herein, or
of Grower to furnish the service and facilities which Grower is obligated to supply or maintain, if such failure is due to Acts of God, strikes, fire,
explosions, floods, or storms shall not subject the party so failing to any liability to the other party.

3

INDEPENDENT CONTRACTOR: Nothing in this Agreement shalf be construed to constitute the Grower or Grower's agents and employees as
Simmons' employees. Grower is an independentcontractor in the performance of the obligations imposed upon him by this Agreement. Grower shall
pay, hold harmless and indemnify Simmons from all applicable premiums, payments, taxes and claims imposed for Workers' Compensation
Insurance, Unemployment Compensation Insurance and Social Security benefits on behalf of Grower and any other person engaged in Grower's
performance of this Agreement.

ARBITRATION: 'Any claim, dispute or controversy (whether in contract, regulatory, tort, or otherwise, whether pre-existing, present or future and
.ncluding constitutional, statutory, common iaw, intentional tort and equitable

claims) arising from or relating to the relationship between Simmons and Grower, including those arising from or relating ta this Agreement or the
termination thereof (collectively “Claim"), shall be resolved by binding arbitration. A three-person arbitration panel shalf conduct the arbitration.
Simmons and Grower shall each appoint on arbitrator to the panel. Simmons and Grower shell mutually agree upon the third arbitrator. fno
agreement is reached, the third arbitrator shall be eppointed by mutual agreement of the other two arbitrators. The arbitrators shall conduct the
arbitration pursuantto the arbifration rules and guidelines of the American Arbitration Association to the extent any procedure is notaddressed by this
Arbitration Clause or is not mutually agreed to in writing by Simmons and Grower. The arbitrators may only decide the claims between Grower and
Simmons and may not consalidate or join the claims of other persons who may have similar claims. The arbitrators shall not have the authorityto
award punitive or exemplary damages, whether intort, contract or otherwise to either perty. In reaching their award or decision, the arbitrators shall
have no autherity to change any provision of this Agreement. Unless inconsistent with applicable faw, each party shall bear the expense of their
respective attorneys’, experts’ and witness fees, and other costs associated with the arbitration regardless of which party prevails in the arbitration.
This arbitration agreement is made pursuant to a transaction involving interstate commerce, and shall be governed by the Federal Arbitration Act
(‘FAA"). The arbitrator shall apply applicable substantive law consistent with the FAA and applicable statutes of limitations and shall honor claims of
privilege recognized atlaw. Judgment upon the award rendered by the arbitrator may be entered in any court having jurisdiction. This Arbitration
Provision shall survive the termination or expiration of this Agreement. If any portion of this Arbitration Provision is deemed invalid or unenforceable
under the FAA, it should not invalidate the remaining portions of this Arbitration Provisions.

DURATION: This Agreementis a “flock to flock” agreement. Its duration s for one flock of birds. However, if Simmons chooses toplace and Grower
chooses to acceptany additional fiock(s) of birds, the terms and conditions of this Agreement shall apply to the subsequent flock(s). Notwithstanding
the foregoing, if a longer duration is expressly stated in an Addendum attached hereto, that duration stated in the Addendum applies. Once the
duration stated in the Addendum expires, this Agreement reverts back to a *flock to flock” agreement.

CONDITIONS FOR TERMINATION:

(a) Without cause. Either party may terminate this Agreement for any reason by giving notice to the other. Such notice will be effective when
the broilers being cared for are picked up, or if broilers are not currently being cared for, the notice will be effective when given.

®) With cause.
1) Either party may terminate this Agreement if the other party breaches any of the terms or conditions contained in it;

2 Simmons may terminate this Agreement if the health or safety of the flock is in jeopardy due to improper housing, feeding,
watering, medicating, vaccinating or other care of the flock;

(3 Simmons may terminate this Agreement if Grower, Grower's agent or employee commits acts or threats of violence against
Simmons' representatives, or

) Simmons may terminate this Agreement if Grower fails to maintain the premises or equipment, including but not limited to
electrical ransmission lines, ladders, bins, and housing, in a manner that protects the safety of Simmons' representatives.

ASSIGNMENT: Grower will not assign this Agreement or in any way encumber the birds or supplies covered by this Agreement.

FARM SALE: If Grower chooses to sell the farm where birds are placed under this Agreement, Simmons' obligations will cease after Grower's last
flock has seftled. Simmons has no duty to place birds with a purchaser of Grower's farm or houses. If a purchaser desires to grow broilers with
Simmons, a new contract may then be arranged with the purchaser for future placements, contingent upon Simmons' approval of conditions of the
houses, equipment and proof of possession of the farm.

BINDING EFFECT: This Agreement and all of the provisions hereof shall inure to the benefit of and be binding upon the parties hereto. their heirs.

executors, administrators, and successors. SIMAG 29279

NON-WAIVER: Failure to terminate this Agreement when any of the conditions contained in Section 11(b) exist shall not consuum: nwave vy e
party of the right to subsequently terminate this Agreement.

Page 5 of 10
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16. ' SEVERABILITY: Ifany part of this Agreement is held by a court of competent jurisdiction to be void or unenforceable, the remaining provisions will continue in full force and
effect.
17. ENTIRE AGREEMENT: THIS AGREEMENT, ALONG WITH ANY SCHEDULES OR ADDENDA, CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES

AND SUPERSEDES ANY PREVIOUS AGREEMENTS. NO REPRESENTATION OR STATEMENT MADE BY EITHER PARTY NOT CONTAINED HEREIN SHALL BE
BINDING ON THE OTHER. GROWER AGREES THAT STATEMENTS MADE BY SIMMONS' FIELD SERVICE TECHNICIANS OR OTHER REPRESENTATIVES
CONTRARY TO THIS AGREEMENT ARE NOT ENFORGEABLE AND THIS AGREEMENT CAN ONLY BE MODIFIED BY-A WRITTEN INSTRUMENT SIGNED BY
GROWER AND AN AUTHORIZED REPRESENTATIVE OF SIMMONS. GROWER UNDERSTANDS THATNO REPRESENTATIVE OF SIMMONS HAS THE AUTHORITY
TO MAKE AN ORAL AGREEMENT FOR SUCCESSIVE FLOCKS OR ANY OTHER ORAL MODIFICATION OF THIS AGREEMENT.

IN WITNESS WHEREOF, the parties thereto have caused this Agreement to be executed this / / dayof _- M pA }/ , 200 éZ

Revision date 5/04/04
SURJECT TO
PROTECTIVE ORDER CONFIDENTIAL

SIMAG 29280
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CERTIFICATE OF SERVICE

I hereby certify that on 13™ day of February, 2008, I electronically transmitted the
foregoing document to the Clerk of the Court using the ECF System for filing and
transmittal of a Notice of Electronic Filing to the following ECF registrants:

Douglas Allen Wilson
Melvin David Riggs
Richard T. Garren
Sharon K. Weaver

Riggs Abney Neal Turpen Orbison

& Lewis

502 W. 6™ St.

Tulsa, OK 74119-1010
Counsel for Plaintiffs

Robert Allen Nance
Dorothy Sharon Gentry
Riggs Abney

5801 N. Broadway

Suite 101

Oklahoma City, OK 73118
Counsel for Plaintiffs

William H. Narwold
Ingrd L. Moll

Motley Rice LLC

20 Church St., 17" Floor
Hartford, CT 06103
Counsel for Plaintiffs

Fidelma L. Fitzpatrick
Jonathan D. Orent
Michael L. Rousseau
Motley Rice LLC

321 S. Main St.

P.O. Box 6067
Providence, RI 02940
Counsel for Plaintiffs

Louis Werner Bullock

Miller Keffer Bullock Pedigo, LLC
110 West 7™ Street Suite 707
Tulsa, OK 74119-1031

Counsel for Plaintiffs

James Randall Miller

Miller Keffer Bullock Pedigo, LLC
222 S. Kenosha

Tulsa, OK 74120

Counsel for Plaintiffs

David Phillip Page
Bell Legal Group

222 S. Kenosha
Tulsa, OK 74120
Counsel for Plaintiffs

W.A. Drew Edmondson
Attorney General

Kelly Hunter Burch

J. Trevor Hammons

Tina L. Izadi

Daniel P. Lennington
Assistant Attorneys General
State of Oklahoma

313 N.E. 21* St.

Oklahoma City, OK 73105
Counsel for Plaintiffs

Elizabeth C. Ward
Frederick C. Baker

Lee M. Heath

Elizabeth Claire Xidis
Motley Rice LLC

28 Bridgeside Blvd.

P.O. Box 1792

Mount Pleasant, SC 29465
Counsel for Plaintiffs
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Robert W. George

Michael R. Bond

Erin W. Thompson

Kutak Rock, LLP

The Three Sisters Building

214 West Dickson

Fayetteville, AR 72701

Counsel for Tyson Foods, Inc., Tyson
Poultry, Inc., Tyson Chicken, Inc., and
Cobb-Vantress, Inc.

Mark D. Hopson

Timothy K. Webster

Jay T. Jorgensen

Sidley, Austin Brown & Wood, LLP

1501 K. Street, N.W.

Washington, D.C. 20005-1401

Counsel for Tyson Foods, Inc., Tyson
Poultry, Inc., Tyson Chicken, Inc., and
Cobb-Vantress, Inc.

Woody Bassett

Gary Weeks

James W. Graves

Paul E. Thompson, Jr.

Jennifer E. Lloyd

Bassett Law Firm

P.O. Box 3618

Fayetteville, AR 72702-3618

Counsel for George’s, Inc. and George’s
Farms, Inc.

Randall Eugene Rose

George W. Owens

Owens Law Firm PC

234 W. 13" st.

Tulsa, OK 74119-5038

Counsel for George’s, Inc. and George’s
Farms, Inc.

Delmar R. Ehrich

Bruce Jones

Krisann Kleibacker Lee
Faegre & Benson

90 S. 7™ St., Suite 2200
Minneapolis, MN 55402-3901

Patrick Ryan

Stephen Jantzen

Paula M. Buchwald

Ryan, Whaley & Coldiron

900 Robinson Renaissance

119 North Robinson, Suite 900

Oklahoma City, OK 73102

Counsel for Tyson Foods, Inc., Tyson
Poultry, Inc., Tyson Chicken, Inc., and
Cobb-Vantress, Inc.

John H. Tucker

Colin H. Tucker

Theresa Noble Hill

Leslie J. Southerland

Rhodes, Hieronymus, Jones, Tucker &
Gable, P.L.L.C.

100 West Fifth St., Suite 400
Tulsa, OK 74121-1100
Counsel for Cargill, Inc.
Turkey Production, LLC.

and Cargill

Terry West, Esquire

The West Law Firm

124 W. Highland St.
Shawnee, OK 74801
Counsel for Cargill, Inc.
Turkey Production, LLC

and Cargill

Todd P. Walker

Faegre & Benson LLP

3200 Wells Fargo Center
1700 Lincoln Street

Denver, CO 80203
303-607-3500

303-607-3600

Counsel for Cargill, Inc.
Turkey Production LLC

and Cargill

Phillip D. Hixon

Nicole M. Longwell

Craig A. Mirkes

McDaniel, Hixon, Longwell

& Acord, PLLC

320 South Boston Ave., Suite 700
Tulsa, OK 74103
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Counsel for Cargill, Inc. and Cargill
Turkey Production, LLC

Robert P. Redeman

Lawrence W. Zeringue

David C. Senger

Perrine, McGivern, Redemann, Reid, Berry
& Taylor, PLLC

P.O. Box 1710

Tulsa, OK 74101

Counsel for Cal-Maine Foods, Inc. and
Cal-Maine Farms, Inc.

Robert E. Sanders

Stephen Williams

Young, Williams, Henderson & Fusilier
P.O. Box 23059

Jackson, MS 39225-3059

Counsel for Cal-Maine Foods, Inc. and
Cal-Maine Farms, Inc.

Charles Moulton

Sr. Assistant Attorney General
Office of the Attorney General
323 Center Street, Suite 200
Little Rock, AR 72201
Counsel for Intervenors,
Arkansas and Arkansas
Resources Commission

State of
Natural

Robin S. Conrad

National Chamber Litigation Center

1615 H Street, N.W.

Washington, D.C. 20062

Counsel for Amici Curiae Chamber of
Commerce for the United States and the
American Tort Reform Association
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Counsel for Peterson Farms, Inc.

Sherry P. Bartley
Mitchell ~Williams
Woodyard PLLC
425 W. Capitol Ave., Suite 1800
Little Rock, AR 72201-3525
Counsel for Peterson Farms, Inc.

Selig Gates &

Jennifer Stockton Griffin

David G. Brown

Lathrop & Gage LC

314 E. High St.

Jefferson City, MO 65101

Counsel for Willow Brook Foods, Inc.

Raymond Thomas Lay

Kerr Irvine Rhodes & Ables

201 Robert S. Kerr Ave.

Suite 600

Oklahoma City, OK 73102

Counsel for Willow Brook Farms, Inc.

William B. Federman

Jennifer F. Sherrill

Federman & Sherwood

120 North Robinson, Suite 2720
Oklahoma City, OK 73102
Counsel for Intervnors,
Arkansas and Arkansas
Resources Commission

State of
Natural

Gary S. Chilton

Holladay, Chilton & De Giusti, PLLC

204 North Robinson, Ste. 1550

Oklahoma City, OK 73102

Counsel for Amici Curiae Chamber of
Commerce for the United States and the
American Tort Reform Association

Dale Kenyon Williams, Jr.
Michael D. Graves

Hall Estill

320 S. Boston Ave.

Suite 400

Tulsa, OK 74103-3704
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Counsel for Poultry Growers

and I hereby certify that I have mailed the document by the United States Postal Service

to the following non CM/ECF participants:

C Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 North Classen
Oklahoma City, OK 73118
Counsel for Plaintiffs

Dustin McDaniel, Attorney General

Justin Allen, Chief Dep. Attorney General
Jim DePriest, Dep. Attorney General
Office of the Attorney General

323 Center Street, Suite 200

Little Rock, AR 72201

Counsel for Amici, State of Arkansas
and Arkansas Natural Resources
Commission

Thomas C. Green

Sidley, Austin Brown & Wood, LLP

1501 K. Street, N.W.

Washington, D.C. 20005-1401

Counsel for Tyson Foods, Inc., Tyson
Poultry, Inc., Tyson Chicken, Inc., and
Cobb-Vantress, Inc.

Victor E. Schwartz

Cary Silverman

Shook, Hardy & Bacon, L.L.P.

6001-4™ Street, N.W.

Suite 800

Washington, D.C. 20005-2004

Counsel for Amici Curiae Chamber of
Commerce for the United States and the
American Tort Reform Association

s/Vicki Bronson
Vicki Bronson



